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CASTLE VALLEY SPECIAL
SERVICE DISTRICT, NORTH
EMERY WATER USERS
ASSOCIATfON, and HUNTINGTON-
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P e t i t i o n e r s ,
v s .
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TOINT DOCKETING STATEMEIIT

Case Number :  950487

Cause Number :  ACT /o : -s /025-938

Docket Number:  9 4-027

Cast . le  VaI Iey  Spec ia l  Serv ice Dis t r ic t ,  Nor th  Emery WaLer

Users Associat ion and Hunt ington-Cleveland Irr igat ion Company,

(col lect , ively "  Pet i t . ioners "  )  ,  by and through counsel,  hereby submit ,

t,his Docketing St.at,ement pursuant, to RuIe 9 of the Utah Rules of

Appel lat ,e Procedure.



f. . DATE OF ETIITRY OF ORDER SOUGIIT TO BE REVIE$IED:

This is an appeal f rom the order of  the Board of  Oi l ,  Gas and

Mining issued in this matter on June 13, 1995 (AttachmenE rrAfr)  ,  and

f rorn the order of  the Board of  Oi l ,  Gas and Mining issued in this

mat ter  on october  L2,  1995 (At tachment .  i lC ' r ) ,  deny ing Pet i t ioners '

.  reguest to rehear or modify i ts order issued June 13, l -995.

2. NATTIRE OF POST ORDER MOTION(S) AND DATE(S) FII,ED:

On ,July,  10 ,  L995, Pet, i t , ioners f  i led a "Request for Re-hearing

Modif  icat ion of  Order dated ,June L3, L995, by the Utah Board ofand

oi t ,

3 .

Gas and Mining . " (Attachment rr g rt  )  .

DATE AIVD EFFECT OF ORDER (S) DISPOSING

On Oct ,ober  A2 ,  i -995,  the Utah Board

OF POST ORDER MOTION(S) :

of  Oi l ,  Gas and Mining

modify i ts order issueddenj-ed Pet. i t  ioner '  s request to rehear or

June  13 ,  1995 .  ( eU tachmen t  f rC r ' ) .

4. DATE OF FTIJING OF PETITION FOR $IRIT OF REVTEW:

PeL i t i oners  f i l ed  the i r  Pe t i t i on  fo r  Wr i t  o f  Rev iew on

November 9 ,  1-995.  (At tachment ,  r rD"  )  .

5 .  , I IRISDICTION:

The Utah Supreme Court  has jur isd ic t ion in  t .h is  mat ter

p u r s u a n t .  t o  S e c t i o n s  7 8 - 2 - 2 ( 3 ) ( e ) ( i v )  a n d  4 0 - 1 0 - 3 0 ( 3 ) ,  U t a h  C o d e

Ann.  1953  ,  as  amended .

6 . NAIUE OF THE AGENCY:

This proceeding ar j -ses ouL of  a f ina l  order  f rom formal

adjudicat , ive proceedings conducted by the Utah Board of  Oi I ,  Gas

a n d  M i n i n g .



7 . STATEME}IIT OF FACTS:

Pet i t ioners  are  a  spec ia l  serv ice d is t r ic t ,  a  water  users

associat ion and an i rr igat, ion company. Each owns and uses water

from ei ther Birch Spring, Big Bear Spring, or both,  in Emery

Count,y,  Utah. The spr ings are located adjacent to the operat ions

o f  co -op  M in ing .company ' s  ( " co -op ' s " )  Bear  canyon  M ine .  These

springs are a primary culinary water source for many of the

residents of  Emery County.

In  L993 Pet i t ioners  rece ived not ice  f rorn  t ,he Div is ion o f  Oi1 ,

Gas and Mining t ,hat,  Co-Op had f i led an appl icat ion to extend mining

into the I 'Tank Seamil in t,he Bear Canycin Mine . This seam is in a

st.ratigraphic layer locat.ed above the area currently mined by Co-

Op, known as the Bl ind Canyon Seam. On August L2, 1993,

Pet i t , ioners t imely f  i led t ,heir  obj  ect ions (AttachmenL rtErt  )  to the

application because mining in the Tank Seam would damage the

spr ings. Informal adjudicat ive proceedings took pIace, and the

Div is ion o f  Oi t ,  Gas and Min ing,  approved a  s ign i f icant  rev is ion to

Co-Op's  min ing permi t  on Ju ly  2 ! ,  1994.  (a t tachment  r rA,  r r  I I  5 )  .

On August  22,  L994,  Pet i t . ioners  t imely  f  i led  a  Request  for

Agency Act ion with Respondent Board of  oi t ,  Gas and Mining.

Pet i t . ioners  appealed t .he Div is ion 's  dec is ion to  approve Co-Op's

s ign i f icant  rev is ion t .o  ex tend i ts  min ing operat ions in to  the Tank

Seam. (at tachment t t  pt t  )  .  Pet, i t ioners requested that Co-op provide

rep lacement  water  to  mi t igate  the adverse a f fec t .s  o f  i ts  min ing

act. iv i t ies near the spr ings and take measures t .o protect the



I

springs from contamination.

On October 5,  Lgg4, the Board. issued a Not ice of  Hearing

(Attachment,  I 'Gfr  )  advis ing int ,erested, persons that,

The purpose of Lhe proceeding wil l  be for the Board to
cons ider  the ob jec t ion o f  the pet i t ioner  to  the Div is ion
det,ermination approving co-op Mining company's
Signi f  icant Revision to extend i ts mining operat, ions inLo
the Tank Seam.

(T ransc r ip t  L0  /  25  /  94  a t  pp  .  Zg  -30  ,  I i nes  Z4 -4 ' )  .

The Board held forrnal hearings on October 25 , L994, and

November  L7,  1994.  Pr ior  to  the hear ings,  Co-Op moved (bas ing i ts

mot,ion on t,he doctrine of collateral estoppel ) to exclude any

evidence of adverse impact,s to Birch and Big Bear Springs

previously presented by Pet i t ioners dur ing the renewal of  Co-Op's

pe rm i t  i n  1991 - .  (T ransc r i p t ,  Lo / zs /g4  a t  p .  5 ,  l i nes  L ! -az ;  p .  6 -7 ,

l ines 22-6) .  Al-so aE the commencement of  the hearings, counsel for

Co-Op moved to exclude evidence on the ground that any evidence not

related solely to the Tank Seam would be i r relevanL. (Transcr ipt

LO  /25  /  94  a t  p .  ! 4  ,  l i nes  9 -13  ;  p .  18 ,  l i nes  8 -23  )  .  I n  dec id i ng

these mot ions,  the Board ru led that  Co-Op's  co l la tera l  es toppel

mot ion was unt imely made, nevertheless i t  ' rwould only consider

evidence as i t  re lates to the impact,  of  mining of  the Tank Seam. "

(T ransc r ip t .  IA  /  25  /  94  a t  p .  29  ,  l i nes  14  -16  )  .

Whi le  Pet i t ioners  be l ieved that  the Tank Seam issue musL be

considered within t ,he context of  the operat ions of  Co-Op in Lhe

area,  Pet i t . ioners  and o t .her  par t ic ipants  proceeded on t .he bas is

that,  the scope of the hearings was l imited t .o replacemenL water and



permiL conditions f or t,he proposed. Tank Seam revision and t,he

impacts of  the proposed revis ion. r  In an order,  dated June 13,

1995, (Attachment rr4rr)  ,  the Board concluded that mining in Ehe Tank

Seam should be permitEed.

The Board, however,  made f indings of  fact  and conclusions of

law regarding the. hydrologic effect,s of mining in the B1ind Canyon

Seam, which were excluded by Order of  the Board. (et tachment rrA, rr

{1[  40- 42) .  s ince the Board's f indings and the subsequent

eonclusions of law regarding the Blind Canyon Seam were unfounded

and addressed matters beyond the acknowledged and advertised scope

of  the hear ing and,  thus,  not  a t  issue,  the Pet i t ioners  f i led  a

I 'Request for Re-hearing and Modif icat ion of  Order,rr  and Co-Op f i led

a memorandum in opposition arguing that, the Board's f indings were

" subsidiary f  indings "  c i t ing Mi lne Truck Lines, Inc .  v.  Pub' l  ic

Se rv i ce  Commiss ion ,  720  P .2d  1 '373 ,  : -378  (U tah  1985) .  The  requesE

for re-hearing and modif icat ion was denied.,  and Pet iLioners brought,

t h i s  appea l .

8. TSSUES FOR REVIEW AI{D STA}IDARDS OF REVTEW:

A. WHETHER THE BOARD OF OIr.,, eAS & MINTNG WAS WITHOIIT
{nIRISDTCTION TO IUAKE FACTUAL FINDINGS AI{D CONCLUSIONS OF
LAW ON ISSUES IT HAS DETERMTNED ARE OUTSIDE ITS
LruRISDTCTION AND hIHICH WERE NOT PROPERLY NOTICED.

Standard of  Review: The Board. of  OiI ,  Gas & Mining's act. ion

in an adjudicat ive proceeding must be set.  aside i f  i t  is  excess of

r  The Pet i t ioners argued for a broader scope of review by the
Board. However,  the Board rejected those arguments and determined
that,  i t  would only consider the issue of the impact on hydrology
and wat,er sources caused by mining of  the Tank seam.



statutory jur isdict ion, author i ty or l imitat ions. When reviewing

t,he Board. 's interpretat ion or appl icat ion of  general  quest ions of

Iaw, the Court  appl ies a correct ion-of-error standard and gives the

Board's v iew on the matter no part icular deference.

'  
Sur rpor t incr  Author i ty :  Utah Cod,e Ann.  S 4O-1-0-30 (3) (c) ,

Cow l inq  v .  Boar4  o f  O i l ,  Gas  &  M in inq ,  830  P .zd  220  ,  223  (199L)  .

B. WHETHER THE BOARD OF Orr,, GAS AND MTNTNG LACKED
\N'RISDIETION TO EONSIDER TIIE HYDROTOGIC EFFECTS OF MINING
IN TIIE BLIND CATiTTON SEAI{.

Standard of  Review: The Board of  Oi l ,  Gas and Mining's act ion

must  be set  as ide i f  i t ,  i s  in  excess o f  s ta tuLory  ju r isd ic t ion,

author i ty  ,  aY l imi ta t ions. When reviewing t,he Board's

inE,erpret,at , ion or appl icat ion of  general  quest ions of  law, Lhe

Court  appl ies a correct ion-of -error standard and gives the Board, 's

view on the matt ,er no part icular def erence.

Suppor t i nq  Au tho r i t v :  U tah  Code  Ann .  S  40 -10 -30  (3 )  ( c ) ,

Cow l i nq  v .  Boa rd  o f  O i l ,  Gas  &  M in inq ,  830  P . zd  22A ,  223  (1991 - ) .

C. WIIETHER IT WAS ERROR FOR THE BOARD OF OfL' GAS AI\TD MINfNG
TO }ITAKE FINDINGS OF FACT AI{D CONCI,USTONS OF LAW REGARDING
THE HYDROLOGfC EFFECTS OF MINING IN THE BLIND eAIitgON SEAII
WHEN TIIAT ISSUE WAS OUTSIDE THE SCOPE OF THE PROEEEDINGS
AND PROPER NOTTEE DID NOT EXIST-

Stand,ard of  Review: The Board of  OiI ,  Gas and Mining's act ion

must  be set  as ide i f  i t  j -s  unreasonable ,  un jus t , ,  a rb i t rary ,

capr ic ious, or an abuse of discret ion. When reviewing the Board'  s

interpretat ion or appf icat, ion of  general  guest ions of  law, the

Cour t  app l ies  a  cor rec t ion-o f -er ror  s tandard and g ives Ehe Board 's

v iew on the mat ter  no par t icu l -ar  deference.
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Supports inq Author i tw: Utah Code Ann. S 40-1-0-30 (3 )  (a) ,

Cov{ l inq  v .  Board o f  -Oi l  Gas & Min ing,  830 P.zd 22O,  223 ( l -991- )  .

D . V{IHETIIER IT WAS ERROR FOR THE BOARD OF OIL ' GAS AIID MfNING
TO IdAKE FINDINGS OF FACT AT{D CONCLUSIONS OF tAW REGARDING
THE HY-DROIOGIC EFFECTS OF MINING IN T}IE BIJIND CAIfSON SEAM
$IHEN IT HAD RIILED TIIAT IT WOULD ONLY CONSIDER EVIDENCE
REIJATED TO THE fMPAeT OF MINING OF TIIE SEjLI{.

Standard-of Beview: The Board of  Oi l  ,  Gas and Mining's act ion

must  be set  as ide i f  i t  i s  unreasonable ,  un jus t ,  a rb i t rary ,

capr ic ious, or an abuse of discret ion. When reviewing t ,he Board's

interpretat ion or appl icat ion of  general  guest ions of  law, the

Court ,  appl ies a correct ion-of -error standard and gives the Board. 's

view on the matter no part icular deference.

Suppor t incr  Author i ty :  Utah Code Ann.  S 40-L0-30 (3)  (a)  ,

Cow l inq  v ,  Boaqd  o f  O iL  Gas  c  M in ing r ,  830  P .zd  220 ,  223  (L991)  .

E , HEHI3. "# Ttf i"XHTJ"il,l: Eff'."l#ffi'i*Pa%;.9fiffii
FINDINGS OF FACT AI{D CONCI,USIONS OF I,AW ON ISSUES OUTSIDE
THE SEOPE OF REVIEW ESTASLISHED BY THE PROEEEDINGS.

Standard of  Review: The Board of  OiI ,  Gas and Mining's act ion

musL. be set aside i f  i t ,  is  contrary to qonst i tut , ional  r ight,r  pow€r,

pr iv i lege, immuniEy or not in compl iance with procedure reguired by

law. When reviewing the Board's interpretaLion or appl icat ion of

general  quest ions of  law, the CourL appl ies a correct ion-of-error

s tandard and g ives the Board 's  v iew on the matLer  no par t icu lar

de fe rence .

Suppor t i nq  Au tho r i t v :  ULah  Code  Ar rn .  $  40 -L0 -30  (3 )  (b )  &  (d ) ,

Cow l i ng  v .  Boa rd  o f  O iL .  Gas  &  U in i nq ,  830  P .2d  220 ,  223  (1991 ) .

F. V{IHETHER THE BOARD OF OIL. GAS AND MINING'S FINDINGS



REGARDTNG THE EFFECTS OF CO-OP'S MINTNG IN THE BTIND
eAIifYON S'EAIII ARE NOT SUPPORTED BY SIIBSTAIIII IAL, EVIDENCE
BEEAUSE THE BOARD RULED TTIAT EVIDENCE NOT RELATED TO THE
TA}IK SEAM WAS IRRELEVAI{flT.

Standard of Review: The Board o f  Oi l ,  Gas and Min ing 's

decision in an adjudicat, ive proceeding should be set aside i f  i t ,  is

found to be unsupported by subsLantial evidence on the record.

S.uppor t ing Author i tv :  Ut ,ah Code Ann.  S 40-10-30 (3)  (a)  & ( f ) ,

Utah RuIe of  Evidence 402, To1man v.  Sal t ,  Lake eountv Attorney, E

P .2d  23  (U tah  App .  199L ) .

G. V{IHETHER THE BOARD OF OIL, GAS & MTNTNG ERRED IN
CONCTI]DING AS A I1TATTER OF LAW TIIAT THE BOARD HAS NO
TURISDICTION TO ENFORCE 3 O USC S ].3 O 9a, AIVD TIIAT REVIEW
OF A MTNING PERMIT IS NOT THE PROPER FORIIM TO RAISE WATER
REPLAEEMENT CLAIMS.

Standard o f  Rev iew:  The Board o f  Oi1 ,  Gas & Min ing 's  ac t ion

musL be set  as ide i f  i t ,  i s  unreasonable ,  un jus t ,  a rb i t rary ,

capr ic ious,  or  an abuse o f  d iscre t ion.  When rev iewing the Board 's

in terpre ta t ion or  app l ica t ion o f  genera l  quest ions o f  law,  the

Cour t  app l ies  a  cor rec t ion-o f -er ror  s tandard and g ives the Board 's

v iew on t .he mat , ter  no par t icu lar  deference

Suppo r t i nq  Au tho r i t v :  U tah  Code  Ann .  S  40 -10 -30 (3 ) (a ) ,

Cow l i ng  v .  Boa rd  o f  O i l  ,  Gas  a  M in inq ,  830  P .  2d  22O ,  223  f t 997 )  .

9. DETERMINATION OF EASE BY SUPREME COURT:

This  Appeal  presents  an impor tant  issue o f  admin is t ra t ive  law,

i .e .  ,  whether  an admin is t . ra t ive  body may make f  ac tua l  f  ind ings and

Iega l  conc lus ions outs ide t ,he scope o f  i ts  pub l ished not ice  and i ts

j  u r isd ic t  ion  as  determined by t .he admin is t ra t ive  body.  Th is  is

prec ise ly  what ,  has occur red.  The Board o f  Oi I ,  Gas & Min ing

de te rm ined  no t  on l y  t ha t  i t s  j u r i sd i c t i on  was  l im i ted  so le l y  t o  the



hydrologic impact. of mining of the Tank Seam, it Lhen went, on t.o

f  ind facts and make conclusions of  law regrarding the mining of  the

Bl ind Canyon Seam . (At,tachment B, paragraphs 42 -s3 , Findings of

FacL, ,  and Paragraphs 6-9 ,  Conc lus ions o f  Law.)

The Court of Appeals has already ruled t.hat. an administ,rat, ive

body may not adj  udicate claims outside i ts j  ur isdict . ion. Parkdalq

Care Center  v .  Frandsen ,  837 P.zd 9Bg (Utah App.  19 92)  .  The Cour t ,

of  Appeals has also held that administrat . ive agencies must have

subject matter jur isdict ion t ,o decide a cont,roversy. Blaine Hudson

Print inq v.  Ut,ah Stat,e Tax Commissign ,  87 O P .  2d 290 (Utafr  App .

L994' )  . The issue of law undecided in Utah is whether an

administraLi . t "  body may adjud. icate matL,ers outside the scope of i ts

pub l ished noL ice and iLs  own ru l ings on i ts  ju r isd ic t ion.

Pet i t ioners presented the relevant Utah law to the Board of

Oi l ,  Gas & Mining on rehearing, poj-nt ing ouL t .hat t .he Order of  t ,he

Board was inconsistent.  in t .hat i t  both disclaimed jur isdict ion over

mining act iv i t ies outside the Tank Seam, but made fact.ual  f indings

and legal  rul ings on such matters over which i t .  had disclaimed

jur isd ic t , ion .  Presented wi th  th is  incons is tency,  t ,he Board re fused

t ,o  modi fy  i ts  Order .  Thus,  a  ru l ing f  rom ,  th is  Cour t  is  necessary

t .o  c lar i fy  th is  f  acet  o f  Ut .ah Adrn in is t ra t ive  Iaw.

].0 . DETERMINATIVE LAW:

Tr ibunal  is  res t r ic ted to  issues wi th in  i ts  ju r isd ic t ion and
properly bef ore i t ,  othervr ise act ions are arbi t rary,

-  capr ic ious and not in aceordance with proeedu.re set by law,

Bl-aine Hudson Print . inq v.  Tax Commission ,
870  P ,  2d  29L  (U tah  App .  1994  )

Parkdale Care Center v.  Frandsen,
837  P .2d  989  (uuah  App  .  L992 )

Tolman v.  Sal t .  Lake County -AtLorney,
818  P .2d  23  (u tah  App .  1991 )

Kennecot t .  Corp .  v .  Indust r ia l  Commiqs ion,
74O P .2d  305  (U tah  App .  L9B7 )



Cornbe  v .  lVa r ren ' s  Fami l y  D r i ve - fnns ,  f nc . ,
580  P .2d .  733  (U tah  1984 )

Ut ,ah Dept  .  o f  Admin .  Serv ices v .  PSC,  558 P .2d 50L (Utah 1983 )
State ex re} .  Dep'  t  of  Communit ,v Af f  a irs v.  Ut,ah Meri t  Svstem
Counq i l  ,  61 .4  P .2d  L259  (U tah  j -980 )
Utah State Board of  Reqent,s v.  Utah Publ ic Service Commission,
583  P .2d  509  (u tah  i _978  )

Agiency f indings must be supported by subetantial relevant
evidence

U.S.  WesL Communicat ions,  Inc .  v .  Pub1ic  Serv ice Commiss ign,
882  P . zd  L4 t  (U tah  L994 ) ;

Hidden Val, ley Coal Co. v._ Utah Board of  OiI ,  Gas & Mining,
855  P .2d  554  (U ta f r  App .  1993  )

LaSal Oi l  Co. v.  Department,  of  Environmental  Oua1ity,
84 3 P . 2d L 04 5 (Utah App . 1-9 S2') ;

Adams v .  Board o f  Rev.  o f  Indus.  Commiss ion,
821  P .2d  1  (U tah  App .  l _99 i_ )

, -f(

DATED this I 
tffa^y of December, 1ees.

COLLARD, APPEL & WARLAUI\4ONT NIELSEN & SENIOR

Water  Users  Assoc ia t lon
and HunLington- Cleve1and
Irrigation Company

. fe f f re . Appel
Benj am{:y '  r .  wi lson
At,t,ornels for Cast,l-e Valley
Spec ia l  Serv ice Dis t r ic t

Cr
l_ artv igsen

for North Emery
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BEFORE THE BOARD OF OrL, GAS AllD MTNTNG

D EPARTMt*5rifl 

"*3$Hl"RE 

s ouRC E s

'ooOoo

IN THE. MATTER OF THE REQUEST :
FOR AGENCY ACTION AND APPEAL
OF DIVISTON DETERMINATTON TO :
APPROVE SIGNIFICANT RE\TTSION
TO PERMIT TO ALLOW MTNING OF :
TANK SEAM BY CO-OP MINTNG
COMPANY BY PETITIONERS NORTH :
EUERY WATER USERS ASSOCIATION,
HUNTINGTON-CLEVELAND :
IRRIGATION COI,IPANY, AND CASTLE
VALLEY SPECIAL SERVICES :
DISTRICT, CARBON COt'NTY, UTAII

ORDER

DOCKET NO. 94-027

CAUSE NO.  ACT/O151O25

'ooOoo

Pursuant to the Appeal of the Division Determination to

Approve the Signif icant Revision of Permit to Allow Mining of the
I

Tank Seam by Co-Op Mining Company By Petitioners North Emery

Water Users Association, Huntington-Cleveland Irrigation Company'

and Cast le Val ley Special  Services Distr ict ,  th is cause came on

for hear ing before the Board of  OiI ,  Gas & Mining ( the trBoardrr) ,

Department of Natural Resources, State of Utah, on Tuesday'

Oetober 25, t994 and Thursday, November !7 , L994 in the Boardroom

of  the Div is ion o f  Oi l ,  Gas & Min ing ( the "Div is ion ' r  )  ,  3  Tr iad

Center ,  Su i te  52O,  355 West  Nor th  Temple,  Sa l t  Lake Ci ty ,  Utah.

The following Board members were present and participated in

the hearing and the Board's decis ion herein:

David D. Laur iski ,  Chairman
Jay L. Christensen
Judy F. Lever
Thomas B. Faddies
Raymond Murray
Kent G. Stringham



\ f-i o,
Board Member El-ise Erler participated in the hearing, but

did not part ic ipate in the Boardts decis ion in this matter.

The Board was represented by John W. Andrews, Esq" and the

Divis ion was represented by Thomas A. Mitchel l ,  Esg.,  both

Assistant Attorneys General for the State of Utah.

Petit ioners North Emery Water Users Association and

Huntington-Cleveiand Irrigation Company were represented by

J.  Cra ig  Smi th ,  Esq. ,  o f  the law f i rm of  N ie lsen & Senior ,

Salt Lake City. Petit ioner Castle VaIIey Special Service

Distr ict  was represented by Jeffrey W. Appel,  Esg.,  of  the law

firrn of Appel and Mattson, SaIt Lake City. Respondent Co-Op

Mining Company was represented by CarI E. Kingstorlr Esq., and

F. Mark Hansen, Esq",  both of  Sal t  Lake City.

NOW THEREFORE, the Board, having considered the pleadings

fi led by the parties, the testimony of the witnesses, and the

exhibits pre,sented at said hearing, and being fully ad.vised in

the premis€sr now enters the fol lowing Findings of  Fact,

Conclusions of  Law, and Order.

FINDINGS OF FACT

A.  In t roduct iqn.

1.  The pet i t ioners in this proceeding are appeal ing the

determinat ion of  the Divis ion of  oi} ,  Gas & Mining ( the

'rDivis ionrf  
)  to grant Co-Op Mining Company ("Co-op") a s igni f icant

revision to its mining permit under the Utah Coal Mining and

Reclamat ion Act ,  Utah Code Ann.  $  40-L0-1 e t  seq.



1|r fr

2. The signi f icant revis ion to Co-opts mining permit  would

allow Co-Op to mine a coal seam known as the Tank Seam within

Co-Opts existing Bear Canyon Mine in Emery County, Utah. The

Tank Seam is located approxinately two hundred vertical feet

above Co-Opts existing coal rnining operations, which are

currently being conducted in the Blind Canyon coal seam in the

Bear Canyon mine..

3. Petit ioners North Emery Water Users Association,

Huntington-Cleveland Irrigation Company and Cast1e Valley Special

Services District (collectively the tfWater' Userstr) are engaged in

the collection and distribution of culinary and irrigation water

to users in the general vicinity of the Bear Canyon mine.

4. The Water Users generally contend that Co-Op's existing

and proposed mining operations have negatively affected the

quantity and quality of water f low frorn two springs, Birch

Springs and Big Bear Springs. Birch Spring is managed by and

provides water for the water systems of petit ioners Huntington-

Cleveland Irrigation Company and North Emery Water Users.

trear ing Transcr ipt  (hereinaf ter c i ted as rrT. _.  "  )  at  40 "  Big

Bear Spring is managed by and provides water for the water system

of  pet i t ioner  Cast le  Vat tey  Spec ia l  Serv ice Dis t r i :a .  T  .  7  4- -16.

5.  The Divis ion approved Co-Op's Appl icat ion for a

Signif icant Revision to permit mining in the Tank Seam by a

decision and accompanying Technical  Analysis dated JuIy 2L, L994.

6. The Water Users t inely appealed the Divis ion decis ion

on August  22,  Lgg4,  and requested that  the Board 'o f  o i l ,  Gas &
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Miningr ( the t tBoardrf  )  e i ther reverse the oiv is ion's approval  otr

in the alternative, require Co-Op to provide replacement water

suppl ies to the Water Users at  Co-Opts sole expense.

7. The Board conducted an extensive formal evidentiary

hearing in this matter on october 25, L994 and November L7 , L994,

and additionally considered post-hearing memoranda fi led by the

part ies.

8. At the evidentiary hearing, the Water Users presented

testimony by certain of its employees and officers concerning the

history and development of Birch and Big Bear Springs, and

historic f low rates of the springs. The Water Users also

presented expert testimony by Mr. Bryce Montgomery, a consulting

geologist, about the alleged impacts of Co-op's mining activit ies

on the guantity and quality of flows from the springs, and the

geologic mechanisms by which such impacts might occur.

9. Co-op presented evidence in rebuttal by its expert

consultants that aII water encountered within the Bear Canyon

mine was for a variety of reasons hydrologically separate from

Big Bear and Birch Springs. Co-Op's experts al-so test i f ied that

the Tank Seam, the area which it sought to mine pursuant to its

appl ication f or a Signif icant Perrnit Revision, \^ras essentially

dry and not in any way l inked to the disputed aquifer (s) .

10. The Divis ion also presented test imony by Divis ion

hydrologist Tom Munson and Division permi.t supervisor Darron

Haddock concerning Co-Opts appl icat ion and associated hydrologic

s tud ies .
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B. Area Geol-oqic Description

11. The Bean Canyon Mine is located near the eastern margin

of the Wasatch Plateau CoaI Field in Bear Creek Canyon, a

tributary to Huntington Canyon, in Emery County, Utah. Exhibit

D, P. L-2. In the Bear Canyon mine, coal is currently removed

from two generally horizontal seams within the Blackhawk

Formation, the eiina Canyon Seam and the Hiawatha Seam. Id. at

P.  2-4 .  Co-Op began operat ions a t  the mine in  L98 l - .  T .  168.

l'2. The Tank Seam, which Co-Op seeks to mine pursuant to

the disputed application for Signif icant Permit Revision, is also

located within the Blackhawk formation, 22o to 25O vertical feet

above the Bl ind Canyon seam. Id.  at  p.  2-6.

13. In the vicinity of the Bear Canyon mine, the

stratigraphic sequence from the surface downward includes the

North Horn Formation, the Price River Formation, the Castlegate

Sandstone, the Blackhawk Forrnation, the Star Point Sandstone, and

the Mancos Shale.  Exbibi t  e,  Table Z-4.

L4. fn the vicinity of the mine, groundwater is contained

within the Star Point sandstone. The Star Point sandstone is

composed of three separate members: the upper member is the

Spring Canyon member, the niddle member is the Stor:rs member; and

the lower member is the Panther member.  T.  105-105.

l-5. Birch Springs is located on the east side of Higrhway 31

in Huntington Canyon between Bear Canyon and Trail Canyon.

Exhibi t  1 ;  T.  39. Big Bear Spring is located on the north side

of Bear Canyon approximately one half mile from Co-Op's mine
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portal  into the Bl ind Canyon seam. T. 77-7a- Neither spr ing is

located within the" perrnit area. Exhibit c, p. z-9.

16. The two springs both issue from the Panther member of

the Star Point sandstone where it contacts the Mancos shale. The

Mancos shale is impervious to water and acts as a fLoor to hold

the groundwater above it in overlying formations. T. Los.

C. Disputed Hydrologic fssues.

L7. Pet i t ioners cal led as an expert  wi tness Mr.

Montgomeryr. a consulting professional geoloqist, with

in groundwater hydrology. T. 99-100.

18. Mr. Montgomery,s basic theory of the hydrology of the

area was based upon the concept of a regional aquifer. The base

of this aquifer is the level at which the Panther member of the

Star Point sand,stone contacts the impermeable Mancos sha1e. It

is at this level that Birch and Big Bear Springs issue forth. T.

106. Mr. Montgomery testif ied that the aguifer has a

potentiometric surface (the level below which the aquifer is

fully saturated) that slopes upward to the north toward Gentry

Mountain.  T.  106. As the potent iometr ic surface slopes upward.

to the north, MF. Montgomery posited that it reached up into the

Blackhawk format ion which contains the coal  beds, and where i t  is

ir itercepted by coa I min ing . T . 10 6 .

L9. Mr. Montgomery testif ied that groundwater in this

aguifer f lows not only laterally through the pervious sandstone

beds, but also vertically downward through the strata by means of

ex tens ive fau l t ing  in  the area.  E,  106-10?.  B i rch and B ig  Bear

S. Bryce

experience
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Springs, along with the Co-Op mine, are located between two large

faults known as ttre Pleasant Valley, Fault and the Bear Canyon

fau l t .  T .  1O7 i  Exh ib i t  8 .

2A. Mr.  Montgomeryts conclusion about the ef fects of

Co-Op's nining was that the north portion of Co-Opts mining in

the Blind Canyon seam had intercepted the potentiometric surface

of the regional hquifer. He testif ied that water that would

normally flow in its natural course down through the bedding and

the fracture system to dischargle naturally from the subject

springs was instead being intercepted by coal mining and conveyed

out of the groundwater system, T. !22, 141. This would in turn

reduce the amount of water in storage for the springs, and

negat ively af fect  their  f low for many years.  T.  L22.

2L. Mr. Montgomery also testif ied about what he considered

to be anornalous flows from the subject springs caused by Co-opts

alleged dumping of surplus vrater in the south end of the mine,

demonstrating a l inkage between the mine workings and the

spr ings. T.  L4?-148. Mr.  Montgomery test i f ied that th is water

carried or picked up calcium sulfate, result ing in the anomalous

levels of calcium and sulfates shown for L99L by Exhibit l-8.

T .  148

22. Co-Op cal led as expert  wi tnesses Mr.-  John D. Garr and

Mr. Richard B. White, respectively a consulting geologist and a

consulting hydrologist with Earthfax Bngineering ( "Earthfaxrr ) .

Earthfax was hired by Co-Op to revise the hydrologic

characterization of the Bear Canyon mine and the Statement of
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Probable Hydrologic Consequences (  I tPHCft  )  f  or the mine. T.  2 oo .

23 .  Earthf  ax' '  s act iv i t ies included the dr i l l ing of  f  our in-

mine monitoring we1ls dor^rnward from the B1ind Canyon seam to the

Mancos shale, with hydrologic testing of each of the three

members of  the Star.Point  sandstone. T. zoL.

24. Mr. Garr disputed Mr. Montgomeryts testimony concerning

the existence of'a regional aquifer, testifying that more site-

speci f ic data led hirn to reach a di f ferent conclusion. T.  2o2.

25. Mr. Garr testif ied that there are three separate

aguifers below the mine, each with a separate piezometric surface

and each separated and confined by shale interbedding within the

Star Point  sand.stone. T. 208-209. He concluded that the

confinement of the aquifers, partieularly in the northernmost

dri l l  holer suggested that the recharge for the aquifers

supplying the springs is miles to the north at 
.a 

higher

e levat ion,  ra ther  than in  the Co-Op area.  T .  2O9,  zLLt  26L,  288-

289 .

26. Mr. White testif ied that the rechargre area was far to

the north of the mine in a rrshatter zonetr of fractured strala

where water there would percolate easily downward into the Star

Point  sandstone. T. 3L2. The signi f icance of th is-  zone was that

the recharge area for Big Bear and Birch springs in the Star

Point sandstone would be lower than the mine, and not subject to

be ing  a f fec ted  by  i t .  T .  3L2 -313 ,  322 -326 ,  339 -34o .

27. Both Mr.  Garr and Mr. White concluded that any water

being intercepted by mining in the Blind Canyon seam is a
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confined aquifer within the uppermost Spring Canyon member of the

Star Point sandstone, which due to the confinement of the

aquifers is separate, from the source of the springrs. Exhibit c,

p .  2 -331  T .  251 ,  255 -256 ,  294 ,  zaa -289 .  They  tes t i f i ed  tha t

because the Panther member, which is the source of water to both

Birch and Big Bear springs, is hydrologically disconnected from

the Spring Canyori member, dny aquifer in that member encountered

whi le rnining would not af  fect  spr ing f  low. T. 358-359 r  362.

28. Both Mr. Garr and Mr. White testif ied that water being

encountered in the Blind Canyon seam generally represented

perched aguifersr rather than the interception of the regional

aquifer posi ted by Mr.  Montgomery. T.  2231 285. Relying on a

United States Geologic Survey report concerning mine dewatering

in the area, Mr. Garr testif ied that the rate of natural downward

flow into the regional aquifer is unlikely to be affected by the

intercept ion of  perched aquifers.  T.  223.

29. Mr.  Garr and Mr. White test i f ied that the locat ion of

the Blind Canyon fault was highly signif icant to the issue of

whether Co-Op's mining in the Bl ind Canyon seam is af fect ing the

f low of Birch Springs. Birch Springs is actual ly 800 feet to the

west of  the Bl ind Canyon faul t ,  so the faul t  l ies between the

mine  and  the  sp r ings .  T .  118 ,  2L2 ,  293 -294 .  Mr .  Gar r  t es t i f i ed

that if groundwater vrere moving from the mine into the fault

(which l ies between the mine and Birch Springs) the water would

either be stopped by the fault or the fault would act as a

conduit  for the water to emerge at the surface. T.  2L3t 266-
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Because no spring exists where the Blind Canyon fault intersects

the surface, Mr. Garr concluded that there was no connection

between groundwater encountered in the mine and Birch Springs.

T .  213  .  266 -267 .

D. Hvdrologic Effect of Mining In The Tanlc Seam.

30. There was substantial legal dispute between co-Op and

the Water Users concerning the scope of the Boardt s review of the

probable hydrologic conseguences of miningr. Co-op argued that

the only factual issue that the Board should consider was whether

mining in the Tank Seam would cause material damage to the

hydrologic balance. The Water Users argued that the Signif icant

Permit Revision would allow the Bear Canyon mine to remain in

operation, and would allow mine dewatering to continlre. They

contended the Board is therefore required to consider the

possible hydrologic impact of aII mining in the Bear Canyon mine

at this t ime, rather than the impact only of mining the Tank

Seam.

31. As more ful ly set forth in the succeeding paragraphs,

the Board finds that, based upon the evidence, Co-opts proposed

mining in the Tank Seam witl not cause material damage to the

hydrologic balance.

32 . The Water User's expert Mr. Montgoinery admitted that no

appreciable groundwater exists in the Tank Seam, and that the

potentiometric surface of the principal aquifer was below the

Tank Seam. T. LLz, L23-L25, L62- This test imony was

corroborated by Co-Opts witness Mr.  Garr,  who test i f ied that any

l -0
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aqui fer was wel l  below the Tank Seam. T. 265.

33. Mr. Mont'gomery_ incorrectly assumed that there would be

an internal ramping system within the mine between the Tank Seam

and the area of the Blind Canyon seam presently being mined.

T. 113 , L62. This assumption led Mr. . Montgomery to conclude that

the interval be,tween the Tank Seam and the Blind Canyon Seam

would be affected. T.  113. Mr.  Montgomery also posi ted that

contarninants deposited within the mine workings in the Tank Seam,

and outside from road sa1t, would be conveyed downward to the

base of the hydrologic system over time.

34. In fact, Co-Op wil l  transport coal from the Tank Searn

by means of a separate portal, and then into a vertical shaft

back into the Blind Canyon seam to Co-op's existing conveyor

system. T. L74-!76. This shaft intersects the south area of

Co-Opts mine workings, in an area that is ent i rely dry.  T.  175.

The area underly ing the access road is also dry.  T.  L75. This

sha f t encoun te r snowa te rseepagean ln r . l he re i n theho lebe tween

the Tank Seam and the Bl ind Canyon seam. T. 274.

35. Mr.  Montgomery also test i f ied that the removal of  coal

from the Tank Seam would eventually eause the collapse of

over ly ing beds, increasing jo int ing and fractur ing-and further ing

the conveyance of water and potential contaminants downward.

T .  113 .

35. Mr.  Montgomery addit ional ly test i f ied that,  a l though

the Tank Seam was above the regional aguifer, i t rnight encounter

small perched aquif ers, and interrupt the f lot 'r downward of water

1- t"
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contained in those aguifers through f ractures, thereby red.ucing

supply to the regi 'onal  aqui fer.  T.  Lz{-130, LGz-153.

37. The Board notes the inconsistency between

Mr. Montgomery's testimony that nining would e,ventually cause

additional fracturing, thus increasing downward flows, r,rrith his

testimony that mining would lirnit downward f lows.

38. Co-opts witnesses presented evidence rebutting Mr.

Montgomeryts testimony that rnining within the Tank Seam could

have negative hydrologic effects. In order to test whether water

existed within the Tank Seam, Co-Op conducted a testing program

involving the dri l l ing of eight holes upward from the Blind

Canyon seam into the Tank Seam at various locations. T. L?L,

L79. All but one of these dri l l  holes was essentially dry,

although one hole encountered flows of approximately a half

gal lon per minute. T.  !?2, 283. Sirni lar1y, the eight foot

diameter bore hole betw.een the two levels was also dry. T. 283.

39. Because there is l i t tLe water in the Tank Seam, there

is l i t t le possibil i ty that any contaminants could be carried

downward from the Tank Seam into the aquifers supplying the Water

Userst  spr ings. T.  285-28?, 344. There is no signi f icanL

recharge to the aquifers coming from the ridge above the mine

because it is very narrow and has l i tt le f lat surface to catch

runo f f .  T .  ?LL ,  220 -222 .

40. fn summary, the evidence establishes that:

(a) the Tank Seam is essent ial ly dry;

I 2
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( b ) the Tank Seam is r^rel l  above the ttregional aquif err l

theorized by the Water Users;

(c) no direct connection between any water that night

in the future be located in the Tank Seam and the

ostensible regional aguifer has been established;

(d) the surface above the seam has limited recharge

potential, further reducing the risk of

contaminants being conducted downward.

4L. Based upon this evidenc€r the Board finds that mining

in the Tank Seam will not cause material damage to the hydrologic

balance, either through reduction in supply or contamination.

Co-op has satisfied its burden of proof on this issue.

E. Hydrologic Effect of Mining In the Blind Canyon Seam.

42. Because the parties d.evoted a substantial portion of

their evidence to the hydrologic effects of mining in the Blind

Canyon seam, the Board feels obtigated to make findings of fact

concerning this issue.

43. The Board. is faced with two differing expert models of

the effect 
:t 

mining in the Blind Canyon seam on aquifer (s) . The

Water Users t expert, I ' Ir. Montgomery, testif ied to the existence

of a regional aqui fer wi th a potent iometr ic surface sloping from

north to south, with Big Bear and Birch Springs exit ing from the

aquifer at the contact of the Star Point Sandstone-

Mr. Montgomery theorized that the northern portions of Co-Opts

mine workings had intersected the potentiometric surface, and

that the removal of substantial guantit ies of this water through

1,3
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mine deqratering had reduced current and future supplies to the

Water Users t springfs.

44. Co-Op's experts Messrs.  Garr and White instead

theorized separate aquifers in the Star Point sandstone rather

than a single regional aguifer. They relied upon dri l l ing in the

mine that had established the existence of shale tongues

interlineated between the three members of the Star Point

sandstone. They testif ied that these shale tongues were

generally impervious, and created essentially separate aquifers

with separate potentiometric surfaces in each of the three

sandstone nembers. Because the two disputed springs were

supplied only from the lowest member, the Panther, any

intersection between rnining and the potentiometric surface of the

separate aquifer in the upper Spring Canyon member would not

affect spring flow.

45. While the Board recognizes that the evidence before it

on this issue is not as clear as that concerning mining in the

Tank Seam, it is ult imately convinced that Co-opts hydrologic

model is more convincing. As more fully set forth below, the

Board bel ieves that Co-Op's model is l inked more closely to local

condit ions, and is supported by radiologic and chemical  analyses

establ ishing dissirni lar i t ies between mine waters and waters

emanating f rom the tvro springs.

46. In preparing the PHC, Earthfax conducted trit ium

testingr of waters encountered in the mine and f.lows from the two

springs. Trit iun is an isotope of hydrogren that was released

t4
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into the earthts atmosphere during open-air nuclear testing in

the 195Os and 196Os. Tr i t ium test ing can be used to determine

the [agefr of water, because water that has been underground since

before the nuclear era wil l  have only small amounts of tr it ium,

while new water exposed to fallout wil l  have higher levels.

B.  2 fJ7-288.

47 . fritiui testing of water encountered in the rnine showed

that it was roldtf water with low concentrations of tr it ium, while

water from Big Bear Spring had tritium concentrations

approximately ten times gfreater. T. 24?, [. 288. This data

-indicates that Big Bear spring has a source different from the

water encountered by Co-Op in the Blind Canyon seam. T. 288.

While Mr. Montgomery speculated that higher trit ium levels in Big

Bear Spring could be caused by water seeping across surface

formations prior to being tested, the Board does not f ind this

testimony convincing.

48. Trit iurn testing did not rule out sirnilarity betvreen the

mine water and waters tested. from Birch Spring, ds both waters

were found to be rf oldrt vrater. T. 247-248. However, chemical

analysis of the mine water and water from the Birch Springs

showed chemical dissimi larit ies between the tvro waters ,

par t icu lar ly  in  the area o f  su l fa te  content .  T .  29O,  299-300,

304-3O6i Exbibi t  e,  p.  z-Lg. The Water Users countered that

higher levels of sulfates could. be the result of spring water

being af fected by surface mineral izat ion.

49. The Board also concludes that the evidence l inking

1 5
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declines in f lows at the two springs to activit ies in the mine

rather than the ext,ensive drought Utah has suffered in recent

years was unconvincing. For example, the Board notes that the

Water Userst witness Darrell Leamaster, a civi l engineer and

District Manager of petit ioner Castle Val1ey, acknowledged that

high flows of up to 23O-24a gallons per rninute from Big Bear

Spring in the 1983-1984 time period were l inked to wet weather at

the t ime.  T .79,  97.  S in i la r ly ,  Exh ib i t  L5,  re l ied upon by the

Water Users, appears to show a response in flow from Big Bear

spring to high precipitation in the early l-980s. For Birch

Springs, actual f low data was l imited to several years. See

Exhibit LGi T. 338. Testimony about higher f lows when the spring

was reworked may lack relevance, since the testimony concerned

the h igh water  years  o f  1983-94.  T .  58.

50.: - Testimony by the Water Userst witnesses also focused on

anomalous flows in Big Bear Spring in 1991, coupled with spikes

in  su l fa tes  and ca lc ium concent ra t ions.  Exh ib i t  18;  T .  L47-148.

Co-Op's witness Mr. White disputed any causal connection between

activit ies in the mine and these flows. T . 32? . The Board does

not believe that either sid.ets evidence on this issue is

disposi t ive

51. The Water Users atternpted, over bfjection by Co-op, to

present Li t t le Bear Springs as a | tcontrol . ' r  L i t t le Bear Springs

is located across Huntington Canyon from the two subject springs

and the Bear Canyon Mine, and so could not be affected by mining

activity. The !,tater Users argued that, although part of the same

L 6
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regional aqui fer,  i t  d id not show the same decl ine in f low as Big

Bear and Birch Springs, and so hras probative of whether f lows

from the latter two springs had been affected by mining. The

Board is convinced by Co-Op's expert testirnony that the regional

aquifer system in the mine area is complex, and that the

hydrology of springs in the area is sufficiently different that

they are  gehera l ly  not  ana logous.  T .  2OB,  215-216.  The Board

also notes that even the U.S.G.S. report  rel ied upon by

Mr. Montgomery cautions against comparisons between springs in

the area due to differing geology. T. 2t6. Accordingly, the

Board finds that Litt le Bear Spring is not useful as a control in

this matter.

52. In summary, the evidence establishes that:

(a) Trit iurn analysis establishes that Big Bear spring

and water encountered by Co-op during mining are

not of the same age, and thus hydrologically

d is t inc t ;

(b) chemical  analysis supports,  al though i t  a lone does

not conclusively establ ish, the conclusion that

Birch spr ing and the mine water are hydrological ly

d i s t i nc t ;

(c)  the existence of the Bl ind Canyon faul t  between

the mine and Birch spring would preclude waters

encountered in the mine from reaching Birch

spr ing;

L 7
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(d) Co-Op's more- local ized hydrologic model supports

the conclusion waters encountered in the Bear

Canyon mine from perched aquifers and/or the

Spring Canyon member of the Star Point sandstone

are hydrologically distinct from the springs,

which issue from the Panther member of the Star

Pbint  sandstone-

53. The Board therefore finds that based upon the evidence

before it, Co-oprs mining of the Blind Canyon seam is not l ikely

to cause material damage to the hydrologic balance in the mine

area, and is not l inked to declines, if any, in springr f lows from

Big Bear and Birch Springs.

t,

1 .

burden of

(a )

(b )

( c )

CONCLUSIONS OF LAW

Pursuant to Ut,ah Code Ann. S 40- l-O-11(2) ,  Co-Op has the

aff i rmat ively demonstrat ing the fot lowing:

that the perrnit application is accurate and

complete, and that all statutory and regulatory

requirements have been complied with;

that reclamation can be completed as required by

Iaw and the proposed reclamation plan; . ld

that the assessment of the probable cumulative

impact of all anticipated mining in the area on

the hydrologic balance has been made by the

Divis ion, and the proposed operat ion of  the same

has been designed to prevent material damage to

1 B
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the hydrologic balance outside the permit

area . .-

2.  The feasibi l i ty of  reclamation and the adequacy of

Co-Opts reclamation pIan, a required showing under Utah Code Ann.

S 4O-1O-11(2)  (b) ,  has not  been cha l lenged in  th is  proceeding,  and

is not an issue here.

3. The Bohrd concludes that the permit application was in

fact complete, and that the requirements of the Utah CoaI Mining

and Reclamation Act and associated regulations have been complied

with. The Water Users argue that the permit application is

incomplete, and not in compliance with Iaw, because the document

incorporating the Division, s determination of. Probable Hydrologic

Consequences al legedly does not include basel ine data. Utah Code

Ann. $ 40-10-10 (Z) (c)  reguires a Divis ion determinat ion of  the

probable hydrologic consequences of mining operations. Such a

determination ltas in f act made and approved by the Division. See

Exhibit C. The Water Users contend that Co-op's permit

app l ica t ion does not  comply  wi th  D iv is ion Rule  R545-3OL-724,

which requires baseline information concerning ground.water

hydrology, because Tab1e 2-5 of  the PHc indicates that f low rates

for the subject springs were not measured at the inception of

min ing.  The Board is  conv ing"d that  th is -omiss ion is  harmless.

The Cumulative Hydrologic Impact Assessment (Exhibit D) for the

proposed Signi f icant Permit  Revision contains the exact basel ine

information for the flow from these springs that the Water Users

claim is absent.  Exhibi t  D, p.  2-L7, Appendix D. The absence of

1 9
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this information from one table in the PHC when it is present in

another portion of the perrnit application package is not

s ign i f  i cant .  Utah Code Ann.  S 4  O- l -O-1 I  (2)  (a  )  has been sat is f  ied .

4. At the hearing in this matter, the parties disputed

whether the possible effects of mining in the Blind Canyon seam

should have been consid,ered by the Division in ruling upon the

Signi f icant Permit  Revision appl icat ion. Co-op's appl icat ion for

Signif icant Permit Revision involved only a proposal to mine the

Tank Seam. Co-Opts current operations in the Btind Canyon seam

are authorized under the terms of Co-Opts existing permit, which

has not been ehallenged in this proceeding. The principal issue

of law before the Board is whether possible negative hydrologic

impacts of operations in the Blind Canyon seam should be

considered herer or whether only inpacts from mining in the Tank

Seam may be considered.

5. I f  only the subject matter of  the Signi f icant Permit

Revision appl icat ion is to be considered, i t  is  c lear that Co-Op

has met its burden of demonstrating that material damage to the

hydrologic balance wil l  not occur from rnining in the Tank Seam.

The great weight of the evidence showed that the Tank Seam was

weII above the regional aquifer theori zed by the Water Users,

that i t  was essent ial ly dry,  and that any ef fect  that such mining

would have by either l imiting the downward flow of water or

allowing contaminants into the hydrologic system was purely

speculat ive.

6.  One signi f icant fact  is that even i f  the Board were to

2 0
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deny Co-Opts appl icat ion for a Signi f icant Permit  Revision,

rnining could. continue in the Blind Canyon seam under Co-Opts

existing permit. The Board, therefore does not believe that it is

relevant to consider the hydrologic impacts of existing nining in

the perrnit area. Nonetheless, because the bulk of the evidence

presented by the parties focused on cumulative impacts of aII

mining, the Boaril has made factual f indings on this issue. The

Board has found that the factual evidence does not support the

conclusion that the continuation of Co-Op's previously authorized

operations in the tsear Canyon mine wil l  cause material damage to

the hydrologic balance.

7. Co-Op presented a hydrologic model that appears to the

Board to better describe local conditions than the model

presented by the Water .Users. Radiologic and chemical analysis

appears to differentiate water found in the rnine from water at

Big Bear and Birch Spri.ngs. The Board sirnply has not heard

convincing evidence that declines in f lows at the two springs

have resulted from mine dewatering instead of the drougrht

conditions of recent years. The Board therefore concludes that

the requirements of  Utah Code Ann. S 4O-10-1L(2) (c)  concerning

mater ial  damage to the hydrologic balance have been sat isf ied.

B. At the hearing, the Board took under advisement Co-Op's

motion to exclude evidence of damage to the Water Users' springs

that took place pr ior to L991, the date when Co-Op's mining

permit for the Bear Canyon mine was last approved. Co-Op argued

that the Water Users were collaterally estopped from raising

2 t
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issues that had been raised and readjudicated before the Board

and Divis ion in the L991 proceeding. The Board has chosen to

consider al l  evidence before i t  concerning al leged damage to the

Water Userst  spr ings, and accordingly denies Co-op's mot ion.

9 .  The water  rep lacement  requ i rements  o f  30 U.S.C.  S 1309a

are not applicable under the circumstances. That statute, which

was enacted as part of the Federal Energy Policy Act of J992 |

requires the operators of underground mines to replace promptly

any water supplies adversely impacted by underground mining

operations. The Water Users have failed to prove to the Board as

a factual matter that either the quantity or quality of their

water has been ad,versely impacted by mining at the Bear Canyon

miner so the statute may not be applied to Co-Op here.

10. In addition, the Board does not belj.eve that a permit

revision appeal such as this one is the proper forum for raising

the federal statutory water replacement requirement. The Utah

legislature has yet to incorporate the water replacement

requirement for underground mines into the Utah Coal Mining and

Reclamation Act.  See Utah Code Ann. S 40-L0-1- et  seq. The Board

questions whether it has jurisdiction under the Utah act to

require water replacernent pursuant to 3 0 U. S .  C. S 13 O9a .  This

proceeding for review of a Divis ion perrni t  decis ion simply is not

the proper forum for the Water Userst water replacement claims.

1L. The Board finds that, under the circumstances set forth

above r rro attorneys f ees, costs, or expenses should be awarded in

th i s  p roceed ing  pu rsuan t  t o  U tah  Code  Ann .  g  4O- IO-22 (3 )  (e ) .

2 2
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ORDER

IT rS THEREFpRE ORDERED that Petit ioners' appeal is denied,

and the niv is ion's act ion approving Co-Op's Appl icat ion for a

signif icant Permit Revision is upheld. No costs, expenses or

attorney's fees arq awarded.

ISSUED & SIGNED this 13th day of  June, 1995.

STATE OF UTAH
BOARD OF OIL, GAS & MINTNG

Approved as to Form:

Dave D. Laur iski
Chairman

John/fi. Andre#6
Assistant Attorney General

23
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JEFFREY W.  APPEL (3530)
BEN,JAMIN T.  WILSON (5823)
CoLLARD, APPEL & WARLAUI4ONT
1100 BosEon Bui ld ihg
9 Exchange P1ace
Sal t  Lake Ci ty ,  Utah 84111
Te lephone :  ( 80L )  S :  Z -LZST

At.torneys for Castle Valley
Spec ia l  Serv ice Dis t r ic t
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SfiCFifijnn,l BOARD OF
OIL, GAS & MINING

BEFORE THE BOARD OF OIL, GAS AND MINTNG

DEPARTMENT OF NATURAL RESOURCES, STATE OF UTAII

IN THE }4ATTER OF THE REQUEST
FOR AGENCY ACTTON AT{D APPEAL
OF DIVTSION DETERMINATION
TO APPROVE SIGNIFICANT
REVISION TO PERMIT TO ALLOW
MINING OF TANK SEAT{ BY CO-OP
MINING COMPAIVY BY PETITIONERS
NORTH EMERY WATER USERS
ASSOCIATION, HUNTTNGTON-
CLEVELAND IRRIGATION COMPA}ilY,
AND CASTLE VALLEY SPECIAL
SERVICE DISTRTCT, CARBON
COUNTY, UTAII .

REQUEST FOR RE-HEARING AI$D
MODIFICATION OF ORDER DATED
.IUNE 13, L995 , BY UTAII BOARD
OF OIL, GAS AND MINING

Docke t  No .  94 -027

Cause No .  ACT /  015 /  Az5 -  938

Pet. i t ioners,  by and through t .heir  counsel of  record, hereby

jo in t ly  request  a  re-hear ing and modi f ica t ion o f  the Order  dated

June 13 ,  1995 ,  fo r  t .he purposes and reasons set  f  o r th  be low.

TNTRODUETION A}TD FACTUAL BACKGROTTND

The hear ing by the Ut ,ah Board o f  Oi I ,  Gas and Min ing ( "Board" )

on  Oc tobe r  25 ,  1994 ,  and  November  L7  ,  1 -994 ,  was  spec i f i ca l l y

I im i ted  to  a  rev iew  o f  t he  D iv i s ion  o f  O i I ,  Gas  and  M in ing ' s

(  "DOGM" )  approva l  o f  s ign i f icant  rev is ion to  permi t  to  a l low the

mining of  t .he Tank Seam by Co-Op Mining Company (Request for Agency



ft fr
Act , ion  f l f l 2  and : ' ) ( see  a r so  RG45-300 -  2 ] . L  and  R645 -303 -  zzz l  .  As
ar t icu la ted by counseL for  co-op a t  pg.  1  o f  the i r  document

ent i t lea  c los ing Argument  dated December  L7 ,  '994:
l rPet i t ioners are only ent i t , red to a hearing on thereason for DoGM's deci=i i l  to 

"pprorr* 
the signi f icantrevision ' Pet' i t ioners- 

-did 
not fequest a Nov or otheragency act ion '  based on .chM,  s  pa l t  min ing act iv i ty .Petitioners did. noL .request, are 

"-J;"il;i;d- 
ro]" 

"ia-iianot receive a hearing on whether to. approve or modifyCUM' 
:_ 9* ist ing- permit- ,  [c i tat ion omit ted] under RG45 _300 -zLL and the re l ie f  Pet i t ioners  reguesL in  the i rRequest.  

{"1 .Agency Act ion, the only quest ion is whethercuM satisfied the reguir"*"rc= 
' 

ftr 
"fpr"rring 

thesigni f icant '  revis ion to permit  mining the i lnk seam., '

The inf ormation submitt,ed by Petit ioners concerning ghe regional

aguifer and t'he movement of water through t,he st,rat,igraphy in the
area of the co-op Mining operations was to place t.he proposed. Tank

seam in a context wi th those operat ions and to avoid the segmented

view of the operations Petit, ioners believed. co-op and the DSGM had

taken in pr ior proceedings.

Despit 'e t 'he j  ur isdict ional  l imitat ions placed. upon ghe

proceeding under  s ta t .u t ,e ,  ru1e,  by  counse l_  (Mi tche l1  T13 ,  T lG and
T24;  Appel  TB4 ,  TL6z ;  smi t ,h  T33 L-4  ,  T43 0  -34 ;  and Hansen_ _nearry

continuously) and by consistent reminder by the chairman t,hroughout,

t ' he  p roceed ings  ( t zg -30 ,  T87 -Bg ,  T150) ,  t he  Board .  has  reached ,

beyond i t ' s  ju r isd ic t iona l  paramet ,ers  and inc luded f ind. ings o f  fac t

and conclusions of  l -aw concerning the hydrorogic ef fect .  of  mining

i n  the  B l ind  Canyon  seam. As ar t icu lated by the Board an,C.  aI I

counsel throughout '  the proceeding and found by the Board in i ts
order ,  Lhose were not  the issues before  the Board and such rur ings
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were unnecessary and far beyond the scope of the issue concerning

the Tank Seam

ARGI]MEI{T

Only two issues were presented by PeLit ioners:  1-)  was the

permit  revis ion for the Tank Seam properly studi€d, processed and

approved by the DOGM; and. 2) if material damage to the hydrology

was creaLed by that mining or if i t  was to occur, what replacement

water sources were avai lable to miEigate the adverse impacts of  the

mining acLivi ty?

In the course of i ts Order,  the Board has fu11y recognized and

embraced. Lhe above-referenced scope of these proceedings. Yet,  i t

has gone beyond its acknowledged jurisdict, ional scope and

incorporated Findings of Fact and Conclusions of Law concerning the

hydrologic ef fect  of  mining in the Bl ind Canyon seam (Findings 42

t,hrough 53 and Conclusions of Law 6 through 9 ) As the Board

s ta ted  a t  Conc lus ion  o f  Law No .  4 ,  f l ZOt

I tCo-Op' s appl icat. ion f  or Signi f  icant Permit .  Revision
involved only a proposal Lo mj-ne the Tank Seam. Co-Op's
current operat,ions in the Blind Canyon seam are
author ized under  the Lerms of  Co-Op'  s  ex is t . ing  permi t ,
which has not, been. chal lencTed in t,his proceedilg . The
pr inc ipa l  issue o f  law before  the Board is  whet^her
poss ib le  negaLive hydro log ic  impacLs o f  operat ions in  the
Bl ind Canyon seam should be considered here, or whether
only impacts f rom mining in the Tank Seam may be
cons ide red .  "

and  a t ,  Conc lus i on  No .  6 ,  pg .  2o -2 t z

' tThe Board t ,herefore does not bel ieve thaC i t .  is relevanL,
to consider the hydrologic impacts of  exist ing mining in
Lhe permi t  area.  ' f
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At the hearings, Mr.  Mitchel l  on behalf  of  the DOGM and the

attorneys for Co-Op made count less repeated object ions concerning

the relevance of the hydrologic impact,s of  exist ing mining in the

permit area and the Board took that issue under advisement.

Obviously,  that object ion was sustained in the course of th is

Order .

It is important t,o note that in response to these repeated,

object ions, counsel for Pet i t ioners indicated that,  they were not

attempting to adjudicate or re-adjudicate the'  permit  for the

currently mined area. Rather, the evidence was produced to provide

a context within which to review the mining of a -certain

stratigraphic layer known as the Tank Seam. That was all the

evid,ence was d.esigned Eo i l luminat.e. Had the existing mining area

and. its impacLs been the issue before t,he Board, then the evidence

produced by Pet.it ioners would have been subst,antially different and

far more complete.  To make factual  f indings and legal  rul ings upon

issues not.  before the Board. based upon evidence puE in for an

ent, i re ly di f  f  erent purpose is beyond the scope of Lhe jur isdict ion

of  t .he Board and gross ly  unfa i r  and pre jud ic ia l  Lo Pet i t ioners  in

fut ,ure proceedings. The proper approach is to modify the Order to

include only that informat ion absolutely necessary to support  Lhe

issue that ,  is  ac tua l ly  before  the Board.  In  th is  case,  on ly  the

f indings and conclusions necessary to uphold t ,he approval  by DOGM

for  the Tank Seam.

I t  i s  a  bas ic  tenant  o f  admin is t ra t ive  law that ,  ju r isd ic t ion

of  an admin is t ra t ive  agency is  I imi ted by the grant  o f  ju r isd ic t ion
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to L,he agency. Sge Blaine Hudson Print inq v.  Tax Commission, 870

P.2d 29L (Utah App.  l -  994\  .  Whi le  procedura l  ju r isd ic t ion is

general ly granted to t ,he Board t ,o review div is ion determinat, ions by

Utah  Code  Ann ,  S40- i , 0 - j -4 (3 ) .  The  scope  o f  such  rev iew  i s  l im i ted

to the subject matEer presented by the div is ion determinat ion

appealed. f n Pl,aine Hudson Printing, the Utah Court of Appeals

held that "  [b]  oth courts and. quasi- judic ial  administrat ive agencies

musL have subject,  matter jur isdict ion t ,o val id ly decide a

controversy.rr  In the instant act ion there was no not ice that the

Board would make a decision concerning t.he hydrologic ef f ect of

mining in the exist ing permit  area of the B1ind Canyon seam. AI1

counsel and the chairman of the Board agreed that t,he evidence had

t,o t ie t,o impacts of the Tank Seam and Lhe evidence was presented

in that fashion and for t,hat purpose alone. That. st, ipulation

completely def ined the parameters of  the jur isdict ion of  the

proceeding and, by def in i t ion, did not include an adjudicat ion of

t.he impact, of mining on the Blind Canyon seam.

In  the  case  o f  Pa rkda le  Care  Cen te r  v .  F randsen ,  837  P .2d  989

(Utah App. L 992l ,  the Court  held that whi le an administ . rat ive

agency may have j  ur isdict  ion t .o adj  udicate certain c laims ,  i t

cannot  ad jud icate  o ther  c la ims over  which i t  has no jur isd ic t ion

brought before i t  in t .he same proceeding. That pr inciple is

appl icable here and requires the exclusion, dL a minimum, of  f l f l  42

through 53 from t.he Findings of FacL and IIf 6 through g from the

Conclus ions of  Law .  In that the Board ruled i t  d i .d not.  have

j  ur i  sdict  ion t .o consider those impacts and t  hey were not.  relevant
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to the inquiry before it, such Findings and Conclusions may noE,

appear in the Order.  Their  inclusion is inconsistent wi th the

Board '  s  ju r isd ic t iona l  ru l ings.

Pet i t ioners respectful ly request that Ehe Board, 's Ord.er be so

modif ied. A hearing and r ight of  reply is requested in this

ma t te r .

Respectful ly submit , t ,ed this of .Tuly ,  L995 .

Serv ice Dis t r ic t
NIELSEN & SENIOR
J.  Cra ig  Smi th
David B. Hartv igsen
At,torneys for North Emery Water Users

Association and Huntington-
Cleve1and Irrigation Company

Benj amin T. Wi lson
Att.orneys for Cast,le Valley Special

cv-  2 req .  h rg
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CERTTFIEATE OF SERVICE

I  hereby cer t i fy  that  on the tN '  day o f  .Tu ly ,  7-gg5, I  caused

a true and correct copy of the foregoing Request for Re-hearing and

Modi f ica t ion o f  Order  Dated .June 13,  1995,  by  Utah Board o f  Oi l ,

Gas and Mining to be mai led, postage prepaid,  to the fol lowing:

Car I  E:  K ingston,  Esq.
32L2 South Stat,e Street
SaI t  Lake Ci ty ,  Utah 841-15

F.  Mark  Hansen,  Esg.
341 Sout,h Main, Sui te 406
Sal t  Lake Ci ty ,  Utah 8411L

Thomas A.  Mi t ,che l l ,  Esq.
Assistant, Att,orney General
3  Tr iad Center ,  #350
SaI t  Lake Ci ty ,  Utah 841-80

J.  Cra ig  Smi th
NIELSEN & SENIOR
50 East ,  South  Temple,  #1100
Salt  Lake City,  Ut,ah 8411-1-

u:t rfrr -
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IN THE }{ATTER OF THE REQUEST
FOR AGENCY ACTTON A}ID EPPNAT,
OF DTVTSION DETERMTNATION TO
APPROVE SIGNIFICANT REVISION
TO PERMTT TO ALLOW MTNING
OF TA}IK SEAM BY CO-OP MTNTNG
COMPANY BY PETITIONERS
NORTH EMERY WATER USERS
ASSOCTATTON I
HUNT I NGTON - CL EI\IEI,AND
IRRIGATION COMPANy, AtiID
CASTLE VALLEY SPECIAI
SERVICES DISTRICT, CARBON
cottNTY, UT

[L;T 2 3

ORDER DENYTNG REQUEST
TO RE-HEAR AND TO
MODIFY THE ORDER
DATED 6/L3/95

Docket  No.  94-027

Cause No.  ACT/0L5/025-938

I fr

BEroRi THE BoARD oF orr,, cAS AND MTNTNG
DEPARTMENT OF NATURAT RESOURCES

STATE OF UTAII

---oo0oo---

)
)
)
)
)
)
)
)
)
)
)

- - -oo0oo-- -

A document in the above matter captioned ,'Request for

Re-Hearing and Modification of Order Dated June 13, 1995 By Utah

Board of  Oi l r  Gas and Mining" ( the "Joint  Mot ion") was f i led July

10, 1995 with the Secretary of the Board of Oil, Gas and l,I ining

(the "Board" ) . The Joint Motion was fi led jointly by the Castle

VaIIey Special  Service Distr ict  ( the "service Distr ict ' ,  ) ,  the

North Emery Water Users Associat ion ( the "Water Associat ion"),

and the Huntington-Cleveland Irrigation Company ( the ,,rrrigation

Company') . Separate memoranda in opposition to the Joint Motion

were fi led thereafter by the Division of OiI, Gas and Mining,

Department of Natural Resources , State of Utah ( the , 'Division " )

and by Co-op l"l ining Company (the "Mining Company" ). pursuant to

notice, the Joint Motion came on for hearing at a regularly
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scheduled meet ing of  the Board held on September 27, 1995 at

10:00 a 'm.  in  the Board 's  hear ing room at  #3 Tr iad Center ,  375

West North Temple, SaIt Lake City, Utah. Attorney Jeffrey w,

Appel appeared on behalf of the Service District. Attorney J.

Craig Smith appeared on behalf of the Water Association and the

Irrigation Company. Assistant Utah Attorney General Thomas A.

Mitchell appeared on behalf of the Division. Attorney F, Mark

Hansen appeared on behalf of the l,Iining Company. No other

persons entered appearances. Assistant Utah Attorney General

Patr ick J.  o 'Hara acted, as legar counsel to the Board.

After hearing all the arguments of the above counsel,

and after reviewing the respective filings by the above parties,

the Board hereby rules as follows:

1. The Board holds that it, does have the power under

Rules R641-110-100 to  -500 o f  the Utah Admin is t ra t ive  Code to

consider and decide the Joint Motion, and that the Joint Motion

was t imely f i led.

2. Based on a majority vote of the Board, the Board

denies the Joint  Mot ion.

rssuED AND srcNED rhis idlo." of ocrober, 1995.

STATE OF UTAH, BOARD OF OrL,
GAS AND }4INING

By
David D. Laur iski
Chairperson

-2-
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CERTIFICATE OF SERVICE

r hereby bertify that r caused a true and correct copy

of the foregoing "Ord,er Denying Request to Re-hear and to Modify

the order  Dated 6 /L3/9s"  in  Docket  No.  g4-a27,  cause No.

ACT/015/025-938 to  be mai led cer t i f ied  mai l r  on the day o f

October ,  1995,  to  the fo l lowing:

F oT'i AT? bsf
J.  Cra ig  Smi th ,  Esg.
David B. Hartv igsen, Esg.
Nielsen & Senior
1100 Eagle Gate Tower
60 East South Temple
Salt  Lake City,  Utah 84111

f"t"t{"T F.Kr&?Ko.
B"l jamin T. Wi lson, Ese
Collard, Appel & Warlaumont
1100 Boston Bui ld inq
9 Exchange Place
Salt  Lake City,  Utah 84111

ofi"o3rTr*?{" ssz
Co-Op Mining Company
P .O .  box  1245
Hunt ington, Utah 84528
_P _c7Y Z7? s6c
Car l  E.  K ingstoh,  Esg.
32L2 South State Street
Sal t  Lake Ci ty ,  Utah 84115

^P-.o7't. ziz s6/
F.  Mark  K ingst6n,  Esd.
341 South  Main ,  Su i te  406
SaIt  Lake Ciry,  Urah gAtr€ ?qf l l

and hand-derivered the same date noted above to:

Thomas A. L"t i tchel l  ,  Esq .
Assistant Attorney General
Div is ion o f  Oi l ,  Gas and Min ing
355 West North Temple
3 Tr iad Center,  Sui te 475
Sa l t  Lake  C i t y ,  U tah  84180
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- J -



ATTACHMEIfiT ||DN



I
JEFFREY W.  APPEL . (3530)
BENJAI4IN T.  WILSON (5823)
COLLARD, APPEL & WARI,AUMONT, L.C.
1L00  Bos ton  Bu i l d ing
g Exchange Place
Salt  Lake City,  Utah B4l- i - t -
Te lephone :  (B0L )  S32 -L252

Attorneys for Cast1e VaIIey
Spec ia l  Serv ice Dis t r ic t

J .  CRAIG SMITH (4143 )
DAVID B.  HARTVIGSEN (5390)
N IELSEN &  SENIOR;  P .C .
1l-0 0 Eagle Gate Tower
50 East South Temple
SaI t  Lake Ci ty ,  Utah 84 i -1 i -
Te lephone :  (801 - )  S32-1 -900

Attorneys for Nort ,h Emery Water Users Associat , ion
and Huntington-Cleveland lrrigation Company

r$ THE TITATI SUPREME COURT

triT
E -r-

i!9i]

OLHRK $UFIIEMI COURT
IJTAI-I

11 fi*
{i';i i fj ?

tr
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CASTLE VALLEY SPECIAI
SERVICE DISTRICT, NORTH
EMERY WATER USERS
ASSOCIATION, and HUNTINGTON-
CLEVELAND TRRIGATION COMPA}trY,

Pe t i t i one rs ,
vs .

UTAH BOARD OF OIL, GAS AND
MINTNG,

Respondent. .

.]OT}ff PETTTION FOR
VIRIT OF REVIEW

Case Number:

Cause Number :  ACT I  o ts /025-938

Docket  Number :  9  4-027

Cast . le  Va l ley  Spec ia l  Serv ice DisLr icL ,  Nor th  Emery Water

Users Associat . ion and Hunt ington-Clevel-and Irr igat ion Company,

(co1 lec t . ive1y "  PeL i t ioners  "  )  ,  by  and through counse l ,  hereby

peLi t ion t .h is  Cour t  fo r  a  Wr i t  o f  Rev iew d i rec t ing Respondent  Ut .ah

Board  o f  O i I ,  Gas  and  M in ing  to  ce r t i f y  i t s  enE . i re  reco rd ,  wh ich



o
shal l  inc lude a l l  o f  t ,he proceedings and evidence t.aken in t,his

mat ter ,  to  t ,h is  Cour t  f  o r  rev iew.

Th is  pet i t , ion  spec i f ica l ly  seeks rev iew of  the order  dated

,June 13, 1995, reconsiderat, ion of  which was subsequent ly denied in

an  Orde r  da ted  Oc tobe r  L2 ,  1995 .

A
DATED this day o f  November ,  1995.

COLLARD, APPEL & WARLAUMONT NTELSEN & SENIOR

a 1 rh
dB) vig:sen

Attorneys for Cast le Val ley
Spec ia l  Serv ice Dis t r ic t

orneys for North Emery
Wat,er Users Associat ion
and Huntington- Cleveland
Irrigation Company

Jeffr{y/ w. Appe1
Ben jamYn T .  W i l son



.rL
I  he reby  ce r t i f y  t ha t  on  the  q ' -  day  o f  November ,  t ggs ,  I

caused to be mai led, postage prepaid,  a t , rue and correct copy of

t ,he f  oregoit  g Joint  Pet. i t ion f  or Wri t  of  Review, Lo the f  o l lowing:

CERTIFICATE OF SERVICE

Car l  E.  K ingston,  Esg
32]-2 South State Street
Sal t  Lake Ci ty ,  Utah 8411_5

F .  Mark  Hansen ,  Ese .
341-  South  Main ,  Su i te  4A6
Salt  Lake City,  Utah g4 i -11-

Jan Graham, Ese.
Utah At,t,orney General
235 Stat,e Street.
Sal t  Lake City,  Utah g4 t-14

Thomas A.  Mi tche l l ,  Esq.
Assistant Attorney General
3  T r i ad  Cen te r ,  #350
SaI t  Lake Ci ty ,  Utah 84 i_80

Utah Board o f  Oi I ,  Gas and Min ing
3 Tr iad Cent ,er ,  #3 5  O
Salt  Lake City,  Ut,ah 84i-8 0
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JEFFREY W. APPET ( 3630 )
MICHELE IIATTSSON ( 5401)
APPEL & MATTSSON
L75 South Main Street
sui te LLLo
SaIt Lalce City, Utah 84LLL
Telephone: (8OI) 532-L252

Attorneys for Castle VaIIey*.
Special Service District

o,

F'Htffifu
,,i.ii0 | il l99j

SECRETAHY BOAftD OF
OIL, GAS & MINIT{G

IN AIID BEFORE THE UTA}I

oF oILr - GAS, AND

STATE DIVISION

MINING

In. the Matter of the
Application of Co-Op
Company, Bear Canyon
Emery County, Utah,
Acr/015/025

Tank Seam
Mining
Mine,

objection of Castle ValleY
Special Service District
to Co-Op's Application to
Extend Mining into Tank
Seam

Castle Val1ey Speeial Service District (ttCastle Valleyrt ) , by

and through its counsel, Appel & Mattsson, hereby submits this

Objection to Co-Op,s Application to Extend Mining into the Tank

Seam, located above the existing seam within the existing perrnit

area of the Bear Canyon Mine (A?T/OL5/O25).

The grounds for the objection are as follows:

L. Castle Valley is a loca1 government entity that provides

culinary water to Huntington, Cleve1and and EImo, Utah. Castle

Valley provid.es water for l-.,050 connections (which includes at

le,ast 2650 persons ) from springs located in the proximity of Co-

op's mining operat ions, including Big Bear Canyon Springs-

2. A major port ion of  Hunt ington City 's cul inary water supply



tl

is diverted from Big Bear Canyon Springs, which is in the area of

Co-opts mining operations .

Cast1e Va11ey is concerned that Co-Op has not taken3 ,

adequate measures to protect Castle Valley's water sources either

in its present mining areas or in its proposed mining area within

the Tank Seam. Castle Valley is particularly concerned about the

continuing integrity of its water sources given Co-Op's past

problems in this regard. The fotlowing are i l lustrations of Castle

Val ley's concerns:

€t. Co-Opts past nining operations have contaminated

Big Bear Canyon Springs and the aquifers feeding the

spr ings.

b. Co-Op, s past mining operati-ons have adversely

and perminently impacted the level of flow of Big Bear

Canyon Springs. The f lows have signif icantly diurinished

as a result of co-op t s rnining operations and have not

recovered and/or recharged even after the most recent

Itwetrr water year.

c. Over the years, Co-Op has been cited by the DOGM

for fail ing to adequately protect the hydrologic

resources in the proximity of its mining operationd '

4.  Cast le Val ley is concerned that Co-Op's proposed

expansion of its rnining operations into the Tank Seam wil l have an

adverse impact upon Big Bear Canyon Springs and the aguifers

feeding the springs.

S. Cast le Val ley bel ieves Co-Op's proposed expansion may harm
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the vested water rights of Castle Valley and water users whose

points of diversion.are located, below Co-op's proposed operations.

These water sources including Big Bear Canyon Springs, represent

crit ical and irreplaceable sources of water for several adj acent

towns and conmunities.

WHEREFORE, Castle Valley, reguests that Co-Op's Application to

expand, into the Tbnk Seam be rejected and thaL it be entitled to

participate j-n a hearing on the matter.

Castle Val1ey further requests that it be kept apprised of all

current or proposed Co-Op mining operations that may impact the

quality and/or guantity of its water sources '

DATED this @ day of Augrust , !ss3 .

Jeffrey W. Appel
Michele Mattsson
Attorneys for Castle' Valley
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David  B.  Har tv igsen (5390)
NTELSEN & SENIOR
11OO Eagle Gate Tower
60 East South Temp1e
SaI t  Lake Ci ty ,  UT g41 j .L
Te lephone:  (8O1)  S3z-19o0

Attorneys for North Emery water users Association
and Huntington-Cleveland Irrigation Company

Jef f rey  W.  Appel  (3630)
Michele Mattsson (  5401)
APPEL & MATTSSON
9 Exchange Place
Sui te  l -100
Salt Lake City, Utah 841-t-t-
Te lephone:  (eOf)  S 3Z-LZS}

Attorneys for Castle Valley
Special  Service Distr ict

FHfuEffi
AUG 2 ? 1994
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BEFORE THE BOARD OF OrL, GAS, AND MINING

DEPARTMENT OF NATURAL RESOURCES, STATE OF UTAH

rN THE MATTER OF THE
REQUEST FOR AGENCY
ACTION BY PETITIONERS
NORTH EMERY WATER
USERS ASSOCTATTON,
HUNT I NGTON- CLEVE I,AN D
TRRTGATION COMPANY/ AND
CASTLE VALLEY SPECTAI,
SERVICES DTSTRICT

ACT/ OLs/  O25

APPEAL OF DIVISION DETERMINATION
TO APPROVE SIGNIFICANT REVTSION
TO PERMIT TO ALLOW MINING OF
TANK SEAM BY CO-OP MINING COMPANY

DOCKET No. fy'-Al r

CAUSE NO. 4cr/ or{,/o ils

North Emery Water  Users Associat ion (  ' INEWUA" )  and Hunt ington-

Cleveland I r r igat ion Co.  (  t tHunt ington*CleveLand" )  ,  by and through

the i r  counse l ,  J .  Cra ig  Sn i th  and  Dav id  B .  Har tv igsen  o f  N ie l - sen  &

Sen io r  and  Cas t le  Va l ley  Spec ia l  Senr i ce  D is t r i c t  (  "Cas t le

va l fey "  )  ,  by  and  th rough  i t s  counse l ,  Appe l  &  Mat tsson ,

respect fu l ly  submit  th is  Request  For  Agency Act ion and Appeal  of



Division determination to approve Co-op Mining Company's (,,Co-op,'1

Signif icant Revisi<in to extend its mining operations into the Tank

Seam. This seam is located above the existing seam being mined and

within the existing permit area of the Bear Canyon Mine

(ACT/ OLs/ 02 5 )  .

NEWUA, Huntington-Cleveland and Castle Valley are collectively

referred to herein as ttAppellants/petit ionersrr.

IJEGAIJ AUTIIORITY & {TURISDICTION OF THE BOARD

Appellants/Petitioners include a governmental entity and two

non-profit corporations which provide the najority of domestic,

municipal, irr igation and industrial water to Northern Enery

County. They are appealirrg a Division determination to approve a

Significant Revision of a Permit held by Co-op Mining Company to

allow mining of the Tank Seam via the Bear Canyon Mine.

Adrninistrative review of a Division determination by this Board is

prov ided under  R645-300-200.

Persons with an interest which may be adversely affected may

appeal a Divis ion determinat ion to this Board. Cr i t ical  water

sources of Appellants/Petit ioners are found in the area of the Bear

Canyon Mine. Cast le Valtey has developed and uses Big Bear Spring,

and NEhtUA has developed and uses Birch Spring. Both springs are in

close proximity to the area being mined by co-op. Hunt ington-

Cleve1and holds the water r ights which are ut i l ized by Cast le

Valley to serve Huntington City and by NEWUA to selr/e the domestic

needs of unincorporated northern Emery County.
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As water rights holders and water uq€rs of water sources in

the inmediate area- of  Co-op's mining, the Appel lants/pet i t ioners

are persons with an interest which may be adversely affected under

R645-3O0-2L l -  and R545-L00-10O.  The Div is ion determinat ion to

approve the signif icant revision was made on July 22, 1994, thus

the appeal of a oivision d.etermination by persons with an interest

which may be ad,versely affected is t imely if f i led on or before

August  22,  L994 under  R645-3OO-2.

REITIEF REgUESTED

Appellants/Petit ioners respectfully request that this Board

reverse the Division determination approving the Signif icant

Revision, or in the alternative, Stipulations be ad,ded. to the

approval requirang Co-op to provide, at no expense, replacement

water to Appellants/Petitioners to rnitigate the adverse impacts of

its mining activity on Big Bear Springs and Birch Spring, and

reguire Co-op to implement adequate procedures to protect these

water resources from contamination.

FACTS AND BASIS FOR RELIEF

1. Cast le Val ley is a local  government ent i ty that provides

culinary water to the conmunities of Huntington, Cleveland and

Elmo, Utah. Cast le Valtey provides water for approximately 1,050

connect ions (which includes at least 2t65Q persons) f rom spr ings

located in the proxirni ty of  Co-op, s mining operat ions ,  including

Big Bear Springs. A major port ion of  Hunt ington City 's cul inary

water supply is diverted from Big Bear Spri-ngs, which is in the

immediate area of the Bear Canyon Mine.
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2 - NEWUA is a mutual water company that provides culinary

water to approxiniately 42o connections in the unincorporated

portion of northern Emery County. It has developed Birch Spring

which is also in the irnmediate vicinity of the Bear Canyon Mine, dt

a cost of  approximately $60rooo.0o to provid,e cul inary water to the

homes it serves.

3. Hunti-ngton-Cleveland is a mutual water company that holds

the water rights uti l ized by Castle Valley and NEWUA in Big Bear

and Birch Springs.

co-op has not taken adequate measures to protect

Appellants/Petit ioners' water sources either in its present mining

areas or in its proposed, nining area of the Tank Seam.

Appellants/Petit ioners are particularly concerned about the

continuing integrity of their water sources given the material

negative impacts on Big Bear and Birch Springs in the area of Co-

op's mining operat ions which incrude the folrowing:

er.  co-op's past mining operat ions have contaminated Big

Bear Springs and Birch Spririg and the aguifers feeding these

spr ings.

b.  Co-op's past mining operat ions have adversely and

permanent ly impacted the }evel  of  f low of Big Bear and Birch

Springs. The f lows have signi f icant ly diminished as a resul t

of  Co-op's mining operat ions and have not recovered and/or

recharged even after the rwetr t  water years.

c.  Over the years,  Co-op has been ci ted by the Divis ion

of  o i l ,  Gas & Min ing (  "DoGMrt  )  fo r  fa i l ing  to  adequate ly

4 .
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protect the hydrologic resources

nining operat ions.

d. As recently as February

assessed penalties by DOGM for

precaut ions to 'protect hydraul ic

in the proximity of its

of  th is year,  Co-op was

fail ing to take adequate

resources at its Big Bear

Mining operations

5- co-op'='p=oposed. expansion of  i ts mining operat ions into

the Tank seam will continue and increase the ad,verse impact upon

Big Bear and Birch Springs and, the aquifers feeding the sprinqs.

6.  Appel lants/Pet i t ioners bel ieve Co-op's proposed, expansion

witl continue to ham to their vested. water rights and sources.

Big Bear and Birch Springs represent crit ical: and irreplaceable

sources of water for Huntington City, EImo Town and Cleve1and Town

and adjacent unincorporated Emery County.

7 . Evidence of surface subsidence along the faults from

which Big Bear and Birch Springs ernanate demonstrates that Co-op,s

mining is impact ing those faul ts.

I  .  According to Co-op's own records, i t  is  current ly

encounter ing 500 gal lons per minute in the Bear Canyon Mine, and i t

i s  d iver t i t tg  2OO ga l lons to  uses wi th in  the mine and.3oo ga l lons

per minute out of  the mine and away from i ts natural  course.

9.  There is no indicat ion that Co-op has made the necessary

f i l ings with the State Divis ion of  Water Rights or has received the

necessary approvals f rom the Divis ion for use of th is water in the

mine or  e lsewhere.
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10 - It is apparent from the high quantity of ground water

being diverted (now reported at a rate of S00 gpm) from the Co-op

Mine, the mine has intersected dynamic ground water that has been

naturally existing in the regional Blackhawk-Star point aquifer

which suppries the Big Bear and Birch springs.

11 - The fact that groundwater interception and flow has

increased as Co-op }l ining has extended their workings farther

north, shows that they are penetrating the regional Blackhawk-Star

Point aquifer deeper, where there is a higher head with increased

f low.

L2. As further data is collected on the hydrology and geology

of the area, it becomes more obvious from the reporting geologists

of the u.S. Geological  Surrrey in three separate studies of  the

region, that the Blackhawk Formation is a part of the regional,

large storage aguifer which includes the sandstone members of the

Star Point  Sandstone. The United States Geological  Survey ( | 'USGS")

reports are:

Dan ie l son ,  T .w . ,  and  o the rs ,  1981 ,  Hyd ro logy  o f  t he  coa l -
Resources Area in the Upper Drainages of Huntington and
Cottonwood Creeks ,  Central  Utah: U. S .  Geological  Survey,
Open-Fi le Report  81-539, prepared in cooperat ion with the Utah
Department of  Natural  Resources and Energy, Divl-s ion of  OiI ,
Gas and Min j -ng,-

L ines ,  G.  Q.  ,  1985,  The Ground-water  sys tem and poss ib le
Effects of  Underground Coal Mining in the Tr ial  Mountain Area,
Central  Utah: IJ.  S. Geological  Survey Water-Supply Paper 2259 i
and

Wadde l l '  K .M. ,  and  o thers ,  L986 ,  Hydro logy  o f  the  Pr i ce  R ive r
B a s i n ,  U t a h  w i t h  E m p h a s i s  o n  S e l e c t e d  C o a l - F i e l d  A r e a s :  U . S .
Geo log ica l  Survey  Wate r -Supp ly  paper  2246 .
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13- The Probable Hydrolo.gic consequence ("pHc") prepared by

co-op's consultants,  upon whieh the Divis ion rel ied in approving

the Signi f icant Revision, discounts al l  of  the USGS studies and

reports done on the expanded, region in regards to their identifying

the regional aquifer to be comprised of both the Blackhawk and Star

Point formations...

14. The PHc and the Cumulatj-ve Hydrologic rmpact Assessment

("CHrA"1 both fai l  to recognize the adverse impact of  Co-op,s

rnining and specif ical1y mine d,ewatering activity on regional

aguifers that feed the Big Bear and Birch Springs, and thus the

CHfA fai ls to meet the minimum requirements of  R645-3 OL-729.1O0 in

not recognizing or nit igating the material damage to hydrologic

balance outside of  the permit  area.

15. The approval  of  the Signi f icant Revision also violates

R545-3o1-731 and i ts subsect ions in fai l ing to recogn Lze and

require steps to minimize disturbance to the hydrologic balance.

16 -  The approval  of  the Signi f icant Revision also violates

lease stipulations of the United States Bureau of Land Management

which is the federal agency which manages the lands and subj ect

minera ls  leased to  Co-op.

L7. The approval  of  the Signi f icant Revision fai ls to require

Co-op to obtain the necessary approvals or otherwise abide by the

requirements of  State agencies including, but not l imited to,  the

Divis ion of  water Rights and Department of  EnvironmentaL Health.

For the reasons and grounds set forth herein, an,C. in previous

Memoranda and oral-  argument on the subject,  Appel lants/pet i t ioners



respectfully request that they be given an opportunity for a
a

hearing where they can each present oral argument and d,emonstrate

the material damage which wiII result to their water sources if the

Divisionts approval of the Signif icant Revision is not reversed or

al tered.

DATED this 
'/Ln/<r^V 

of August , Lssi-.

NIELSEN & SENTOR

APPEL & MATTSSON

Jeffrey W. Appel
Michele Mattsson

a t
v]-gsen



Otr'CERITIFTCATE 8ERVICE

r hereby certify that I have this day served the foregoing

instrument upon all parties of record in this proceeding by mail ing

a copy thereof , property ad.dressed, with postage prepaid, to:

Mr. Wendell Owen
Co-op Mining Company
P.  O.  Box L24S
Huntington, Utah B4SZ9

Dated a t  sa l t ,  Lake c i ty ,  u tah,  th is  h"Lday o f  August ,  Lsg l .



ATTACHMEI\EI ncr



O'

BEFORE THE BOARD OF OIL ,  GAS AND MIN ING
DEPARTMENT OF NATURAL RESOURCES

STATE OF UTAH

---ooOoo---

IN THE MATTER OF THE REQUEST
FOR AGENCY ACTION AND APPEAL
OF DIVISION DETERMINATION TO
APPROVE SIGNIFICANT REVISION TO
PERMIT TO ALLOW MINING OF TANK
SEAM BY CO-OP MINING COMPANY
BY PETITIONERS NORTH EMERY
WATER USERS ASSOCIATION,
HUNTINGTON-CLEVELAND
IRRIGATION COMPANY, AND
CASTLE VALLEY SPECIAL SERVICES
DISTRICT, CARBON COUNTY, UTAH

AMENDED
NOTICE OF HEARING

DOCKET NO. 94-027

CAUSE NO.  ACT/O15/025

oo000---

THE STATE OF UTAH TO ALL PERSONS INTERESTED IN THE ABOVE
ENTITLED MATTER.

Not ice is  hereby g iven that  the Board of  Oi l ,  Gas and Mining ("Board") ,  State
of  Utah,  wi l l  conduct  a hear ing on Tuesday,  October 25,  1994,  at  9:OO a.m.,  or  as
soon thereaf ter  as possib le,  in  the Boardroom of  the Div is ion of  Oi l ,  Gas and
Mining, 355 West North Tempte, 3 Triad Center, Suite 52A, Salt Lake City, Utah.

The hear ing wi l l  be conducted in accordance wi th the Utah Code Ann.  5 40-
1O-1  e t  seq . ,  U tah  Code Ann.  5  63-46b-1  e t  seq .  (1953,  as  amended) ,  and the
Proceduraf Rules of the Board.

The purpose of the proceeding wil t  be for the Board to consider the objection
of  the pet i t ioner to the Div is ion determinat ion approving Co-Op Mining Company's
Signif icant Revision to extend i ts mining operations into the Tank Seam. This seam
is located above the exist ing seam being mined and within the exist ing permit area
of the Bear Canyon Mine.

Natural persons rnay appear and represent themselves before the Board. Al l
other representation by part ies before the Board wil l  be by attorneys l icensed to
practice law in the state of Utah, or attorneys l icensed to practice law in another
jurisdict ion which meet the rules of the Utah State Bar for practicing law before the
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Page 2
Notice of Hearing
Docket No. 94-027

Utah Courts. Attorney representation may be waived by the Board upon petition
and good cause shown. .

Objections to this matter should be filed with the Secretary of the Board at
the above address no later than the lOth day of the month, or two weeks before
the scheduled hearing, whichever is earl ier. Objections f i led later than the 1Oth
day may be considered by the Board at or before the regularly scheduled meeting
for good cause shown.

Persons interested in this matter may part icipate pursuant to the'procedural
rules of the Board. The Request for Agency Action, and any subsequent pleadings,
may be inspected in the off ice of the undersigned.

Pursuant to the Americans with Disabi l i t ies Act, persons requir ing auxi l iary
communicative aids and services to enable them to part icipate in this hearing
should cal l  Janice Brown at 538-534O, at least three working days prior to the
hearing date.

- . -L '

DATED th is i , ' '  day sf  / - ' . , ,  F, i . - ,  1994.

STATE OF UTAH
BOARD OF OIL ,  GAS AND MINING
Dave D. Lauriski,  Chairman

:

i t-7' 4'. - i i'n,',,._ 
_ .-.ri , , r, : tt' . .d_/--t y'. et.t_z--.' -

/s/ Jdrnice L. Brown
Secretary of the Board
355 West North TemPle
3 Triad Center, Suite 350
Salt Lake City, Utah 84180-12O3
(801)  538-5340

o
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CERTIFICATE OF MAILING

I hereby certify that I caused a true and correct copy of the foregoing
AMENDED NOTICE OF HEARING for Docket No. 94-A27, Cause No. ACT/OI5rc25
to be mailed by cert i f ied mail ,  postage prepaid, on the 6th day of October 1994, to
the fol lowing:

J. Craig Smith, Esq.
David B. Hartvigsen, Esg.
Nielsen & Senior
1 1OO Eagle Gate Tower
6O East South Temple
Salt Lake City, Utah 841 1 1

Jeffrey W. Appel, Esq.
Michele Mattsson, Esq
Appel & Mattsson
9 Exchange Place, Suite 1 1OO
salt Lake ciry, utah 84111

Wendel l  Owen
Co-Op Mining Company
P.O. Box 1245
Huntington, Utah 84SZB

Car l  E.  Kingston,  Esq.
3212 South State Street
Salt Lake City, Utah 841 1b

F.  Mark Hansen,  Esq.
341 South Main, Suite 406
Salt Lake City, Utah 84111


